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In August 1998, the McMinn County Grand Jury indicted the Defendant, Stephen L. Denton, M.D.,

for one count of rape, two counts of sexual battery, and two counts of unlawful distribution of a
SchedulelV controlled substance. In November 1998, the McMinn County Grand Jury indicted the
Defendant for three counts of rape, one count of attempted rgpe, and eight counts of sexua battery.

In March 1999, the McMinn County Grand Jury indicted the Defendant for one count of rape and
four counts of sexual battery. 1n sum, the Defendant was charged in three different indictmentsfor
twenty-two criminal offensesinvolving elevendifferent fema e patients. Despiterepeated objections
by the Defendant, the threeindictments were consolidated for trial. Four of the countswerenollied
before trial, two more counts were dismissed at the conclusion of the State’ s proof, and the final

sixteen counts were considered by the jury. The jury convicted the Defendant for six counts of
sexual battery, one count of sexual battery by an authority figure, and three counts of assault and
acquitted the Defendant on the remaining six counts. Following asentencing hearing, thetrial court
imposed an effective sentence of five yearsof incarceration. On appeal, the Defendant contends: (1)
that thetrial court erred by denying hisMotion for Severance; (2) that thetrial court erred by denying
his Mation to Suppress his statement given to law enforcement officers after his arrest; (3) that the
trial court erred by allowing the State to improperly cross-examine the Defendant and his former
wife; (4) that the Defendant did not exercise “supervisory power” over his patient, and, therefore,
was improperly convicted for sexual battery by an authority figure; (5) that the State presented
improper closing arguments that were “so inflammatory and prejudicial asto require reversal;” (6)
that the Defendant’ s conviction for assault against an undercover law enforcement officer should be
dismissed because the undercover officer consented tothe actions of the Defendant; (7) tha the State
failedto elect theincident upon whichit wasrelying to support one of the Defendant’ ssexual battery
convictions; and (8) that thetrial courtimproperly sentenced the Defendant. Findingreversibleerror
in case number 98-538, we reverse and remand the Defendant’ s conviction for assault in that case.
We affirm all of the other judgments of thetrid court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court Affirmed in Part,
Reversed in Part, and Remanded.
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OPINION
|. Background

A. PreTrial Hearing on Defendant’s Motion for Severanceand
Motion to Suppress his Statement

Prior to tria, the Defendant moved the trial court to sever the offenses against each of the
nine victims contained in the November 1998 and March 1999 indictments. The Defendant agreed
that the charges contained in the August 1998 indictment against him should be consolidated for
trial. Thus, the Defendant requested ten separate jury trials as a means of disposing of the three
indictments againg him. The State argued that al of the charges should be consolidated and heard
by onejury at onetrial, asserting that the offenses were part of acommon scheme or plan and that
the evidence of one would be admissible upon the trial of the others. Tenn. R. Crim. P. 14(b)(1).
Prior to deciding thisissue, thetrial court reviewed video tapes of law enforcement interviewswith
each of the eleven alleged victims. Thetrial court agreed that the cases should be consolidated for
trial.

Prior to trial, the Defendant also filed a motion to suppress his statements given to law
enforcement officers, which he allegedly made on the date of hisarrest. Thetrial court conducted
a hearing on the motion, at which the following evidence was presented: Detective Bill Matthews
testified that he had been adetective with the Athens, Tennessee, Police Department for sixteen and
a haf years. In the summer of 1998, he became involved as an investigating officer in the case
againstthe Defendant. Detective Matthewstestified that eight to ten officers, including officersfrom
the Athens Police Department, the McMinn County Sheriff’s Office, and the Tennessee Bureau of
Investigation (“TBI"), all participated in the arrest of the Defendant. Detective Matthews testified
that on August 18, 1998, the same day that the McMinn County Grand Jury indicted the Defendant
and issued a capias, he, with other law enforcement officers, proceeded to the Defendant’ s office.
Detective Matthews testified that the officers searched Defendant’ s office for about an hour and a
half to two hours, and that then Detective Matthews and Tennessee Bureau of Investigations Agent
Todd J. Jordan took the Defendant to the McMinn County Justice Center. Detective Matthews



testified that he and Agent Jordan questioned the Defendant. He stated that the interview was
conducted “mostly . . . [by] Agent Jordan and m[e].”

The Defendant was present in his office when the officers arrived, and he was placed in
custody at that time. Detective Matthews testified that Miranda rights were read to the Defendant
twice, first at the Defendant’ s office and again at the McMinn County Justice Center. Detective
Matthews testified that the Defendant signed a written Mirandawaiver. The detective stated that
the Defendant was in an interview room for about forty-five minutes to an hour during which the
Defendant gave athree-page statement. Detective Matthews testified that the Defendant’ sattorney,
Holt Smith, arrived at the interview room, walked in and said, “Stephen what’s going on?’
Matthews reported that the Defendant said, “I just want to get this over with.” Attorney Smith
responded, “ Stephen | don’t know that you should be saying anything.” According to Mathews, the
Defendant’ sresponsewas, “| just want to get this over with.” Detective Matthews testified that at
somepoint thereafter Attorney Smith advised the Defendant, “ Stephen that’ senough, stop,” and that
the interview was terminated. Detective Matthews recalled that when the Defendant was arrested
in his office, he asked the detective, “[S]houldn’t | have alawyer,” to which Detective Matthews
recalled responding, “Well, that’ sup toyou.” Detective Matthewsrecalled Agent Jordantelling the
Defendant that cooperation would be beneficia to the Defendant.

Detective Matthewstestified that he and the Defendant |ooked upon each other “inafriendly
fashion” during the time that the Defendant was being held at the justice center. The detective
recalled that from time to time the Defendant would say things like, “Bill, what should | do,” and
Detective Matthewstold the Defendant to “tell thetruth.” Detective Matthews al so testified that he
told the Defendant to cooperate and tha he did not see how telling the truth could hurt the
Defendant. Detective Matthews testified that the Defendant wanted to cdl his wife to discuss
whether she should consent to a search of the Defendant’ shouse. Detective Matthews reported that
Agent Jordan told the Defendant he could not make aphone call at that time, but that he could later.
Detective Matthews testified that the Defendant was never allowed to use the phone in the
detective' s presence.

Detective Matthewstestified that the Defendant spoke with him alone and said wordsto the
effect of “shouldn’t | have alawyer. | think | need alawyer.” In response, the detective told the
Defendant “that’s up to you,” and “I fed like you are doing the right thing by telling the truth.”
Detective Matthews testified that when Agent Jordan came back into the interview room, the
Defendant started answering Agent Jordan’s questions. The detective recalled Attorney Smith
coming to the door and Agent Jordan asking the attorney to step outside. Detective Matthews
testified that after afew minutes both men came into the interview room and Agent Jordan said to
Attorney Smith, “Y ou can comein so long asyou don’t say anything.” The detective testified that
Agent Jordan asked the Defendant how to spell “genitalia,” and at that point Attorney Smith said,
“Stephen, | don't think you ought to say anything else.” Detective Matthews recalled that the
interview terminated at that point.



Detective M atthewstestified that no one threatened the Defendant or promised him anything
in exchange for making a statement. Detective Matthews also testified that the Defendant did not
appear to be disoriented “ past the point of understanding” and did not ask Detective Matthews any
guestions about any of thewritingsthat had been read to him on thewaivers. The detectivetestified
that the Defendant did not indicate that he did not understand what was going on at any point intime.

Agent Jordan testified that he had been a special agent with the TBI for six and ahalf years,
and that he served the capias on the Defendant in the Defendant’s medical office. Further, he
testified that he read a Miranda warning form to the Defendant in the Defendant’ s office, and the
Defendant signed theform. Thereafter, Agent Jordan testified that he read and explained a consent-
to-search formto the Defendant, which the Defendant signed. The agent testified that the Defendant
asked if he could contact hiswifeto tell her that the police would be coming, and Agent Jordan told
him that was not acceptabl e at that time. Agent Jordan characterized the Defendant as* cooperative’
and said that he “ seemed to be fully cognizant of what | was explainingto him.” The agent testified
that during the interview at the McMinn County Justice Center, either the Defendant or Detective
Matthews asked him to |eave the room, and he was gonefiveto ten minutes. Agent Jordan reported
that when hereturned to the room, Detective Matthewsinformed him that the Defendant wanted to
tell the truth and “get this off his shoulders.” The agent then began asking the Defendant about
inappropriate contact with female patients.

Agent Jordan testified that while he was taking the Defendant’ s statement, the door to the
interview room opened and Attorney Smith entered theroom. Agent Jordan reported that Attorney
Smith said he was the Defendant’ s friend and an attorney and that he was there for the Defendant.
The agent testified that he " had the attorney t[aken] back out of theroom, [and] asked the Defendant
if hewanted . . . to speak to an attorney.” Inresponse, the Defendant said, “No, | just want to get
thisover with.” The agent testified that he then went outside, spoke to the attorney, and explained
to the attorney that the Defendant was giving a statement and did not want the attorney present. The
attorney asked if he could, nevertheless, sit in while the statement was taken, and Agent Jordan
replied, “Well, yes, if you will keep your mouth shut.” The agent testified that he was to the point
of writing the word “genitalia’ and that he asked the Defendant to spell that word, which the
Defendant did. Agent Jordan testified that before he could continue any further, the door came open
and theattorney’swife, Mrs. Smith, entered theroom. Agent Jordan testified that Mrs. Smith asked,
“Is [the Defendant] ready to go? His bondsman is here.” The agent testified that the Defendant
turned to his attorney and said, “What do | do?’ and the attorney said, “Don’'t say another word.”
Agent Jordan testified that it was at this point that the interview ceased.

Agent Jordan testified that the interview with the Defendant was not tape recorded and that
he did not take any notes simultaneously with the interview, but after one or two hours he wrote
downthe ora statementsthat the Defendant made during theinterview. The agent also testified that
at some point whilehe was a the Defendant’ s office, he received aphone cdl from the Defendant’ s
wife, who “wanted to know what it was all about.” Agent Jordan testified that hisresponse was, “I
can't tell you at thistime.” The agent testified that he did not allow the Defendant’ s wife to speak
with the Defendant and he did not allow the Defendant to make a phone call.
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On cross-examination, Agent Jordan testified that the arrest of the Defendant was made at
the Defendant’ s office, at which time Officer Jordan read the capiasto the Defendant in response to
the Defendant’s question, “What's this all about?” Agent Jordan did recall the Defendant’s
reguesting to call hiswife at some point “early on in the process.” Agent Jordan did not recall that
the Defendant inquired about the Defendant’ s need for an attorney while he was in custody & the
Defendant’s office, but he did recollect the Defendant’s stating, “ Shouldn’t | have an attorney?”
during theinterview process. Agent Jordantestified that hetold the Defendant that if the Defendant
cooperated, the District Attorney’ s Office would look more favorably upon his situation.

Levi Phillipstestified that he was an officer with the Athens City Police Department and that
he was involved in the invegtigation and arrest of the Defendant. Officer Phillips testified that on
August 18, 1998, he was assigned to watch the Defendant and stay with him, which he did for two
tofour hours. Officer Phillipstestified that at some point in time, while he and the Defendant were
at the Defendant’ s office, the Defendant said to Phillips, “I f---ed up.” Officer Phillipstestified that
his response was, “WEell, it can’t be that bad.”

Attorney Holt Smith testified that on August 18, 1998, he was the Defendant’ s atorney in
“at least two civil matters.” Attorney Smith testified that he received a phone call from the
Defendant’ swife, who asked himto goto Athensto check into the arrest of the Defendant. Attorney
Smith testified that when he went to the room where the Defendant was being held, Agent Jordan
came out in the hallway and asked him what he was doing there. The atorney testified that he
explained to Agent Jordan that he had received a cdl from the Defendant’s wife regarding the
Defendant’ s arrest and that he was there on the Defendant’ s behalf. Attorney Smith testified that
Agent Jordan asked him if he was representing the Defendant in this case, to which the attorney
responded, “Well, you know, hiswifehascalled me.” The attorney testified that Agent Jordan said
that the Defendant told the officersthat he did not need or want an attorney.

Attorney Smith testified that he told Agent Jordan hewould liketo talk to the Defendant and
Agent Jordan said, “Well, I’'m going to go back in and talk to him and see if he wantsyou to come
in,” or wordsto that effect. The attorney testified that three minutes later, Agent Jordan came out
of the interview room and told him that he could come in, but that the Defendant did not want an
attorney. Further, the agent told the atorney that if the agent dlowed the attorney into the room he
did not want the attorney to participate in any “grand standing.” Attorney Smith testified that after
he went inside the room, Agent Jordan was writing something and then asked the Defendant how
to spell a word, at which time the Defendant looked to the attorney and said, “Should | say
anything?’ The attorney recalled tha he said, “ Steve, | just wouldn't say anything else.” Shortly
thereafter, the attorney’s wife knocked on the door and informed those in the room that “the
bondsman [was] [t]here.” Theattorney testified that Agent Jordan “sort of got irritated andsaid ‘We
can’'t turn thisinto athreering circus.”” The attorney testified that “the thing just sort of shut down
at that point.”

The Defendant testified that he resides in Etowah, Tennessee, and that he had practiced
medicine in McMinn County since 1981. Herecalled that at 2:30 p.m. on theday of his arrest, he
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had thirteen patientssigned in, with four patientsin the exami ning room and ninemoreinthe lobby.
The Defendant testified that |aw enforcement agents cameinto hisoffice, grabbed him, and took him
from exam room number oneinto thelab area. The Defendant testified that Agent Jordan told him
“you know you have aright to alawyer and you know the rest” and then immediately handcuffed
him. The Defendant testified that as soon as the law enforcement officers put him in handcuffs, he
asked to call alawyer and hiswife. The Defendant testified that the officersignored his requests.
The Defendant further testified that the law enforcement officers told him that if he agreed to the
charges, that it would be more favorable for the jury and the judge. The Defendant testified that he
signed the formsbecause“they told meif | didn’t cooperate that things would really be bad for me,
and | was sort of in a state of shock, | just, you know, just put [an initial] beside the thing.” The
Defendant testified that when he asked the officers athird time about a phone call, which was about
an hour before “we were ready to leave,” that Agent Jordan looked at him and said that he could
make the call “when you get to thejail.”

The Defendant testified that when he, Agent Jordan and Detective Matthews arrived at the
jail, he asked again if he could cdl alawyer and his wife. The Defendant testified that he asked
Detective Matthews to have Agent Jordan step out of the room because the Defendant had known
Detective Matthews since 1981 and thought that he could speak with him asafriend. The Defendant
testified that after Agent Jordan left, he asked Detective Matthews what he should do and Detective
Matthews said, “WEell, doc, you had better do exactly what [Agent Jordan] said to do or you are
going to be looking at 24 to 25 yearsin jail.” The Defendant testified that he asked Detective
Matthewsif hethought he needed alawyer and Detective M atthewsresponded “ that calling alawyer
would be an admission of guilt and that would be looked upon unfavorably by the judge and the

jury.”

The Defendant testified that he did not understand anything he signed either at his office or
at thejail because hewasin astate of shock. The Defendant also testified that he did not read what
he signed and that the officers were not being truthful when they said they read it to him. The
Defendant stated that he did not make the statements attributed to him by the officers, but that the
officersjust wrote down what they wanted. The Defendant testified on cross-examination that he
had not used any alcohol or any drugs on the day of his arrest.

PatriciaDenton testified that sheis married to the Defendant and that she and the Defendant
livein Etowah, Tennessee. Shetestified that on August 18, 1998, she was at home when three men
from the McMinn County Sheriff’s Department came to her home. The men indicated that they
wanted to search her house for drugs. Mrs. Denton testified that although she denied the officers
permission to search the house, they proceeded to search anyway. She asked two of the officers
where her husband was, and they told her he was at the office and that she could call the office,
which she did. Mrs. Denton testified that she spoke with Agent Jordan who denied her request to
speak to the Defendant. Mrs. Denton then called her best friend, Barbara Jo Smith, whose husband
isan attorney. Mrs. Smith said she would call her husband and he would call Mrs. Denton right
back. Attorney Smith called Mrs. Denton and, based upon his advice, shetold the men at her home



that her lawyer wasontheway. Mrs. Denton testified that their reaction wasto speed up theprocess
of “taking everything out of the bedroom upstairs.”

B. Evidence Presented at Trial

At tria, the State offered evidence from multiple women, each of whom alleged that the
Defendant sexually assaulted them. SandraHarley testified that in November 1992, when she was
approximately eighteen years old, she experienced “some sort of female” problems and visited the
office of the Defendant. Harley testified that she was told to undress from the waist down by the
Defendant, who left the room while she undressed. Shetestified that she got on the examining teble
with her feet in the stirrups and that she had a white sheet over the lower portion of her body. She
testified that the Defendant pushed on her abdomen, inserted onefinger and then another finger into
her vagina and then took his fingers out. She reported that the Defendant began to massage her
clitoris and asked her if that hurt. She then got off the table, put her cothes on, grabbed her purse
in one hand and her shoesin the other, and rapidly left the Defendant’ s office crying. Harley went
to her father’ s house, and told him what had happened, whereupon her father called the police and
the police came to the father's house. Harley testified that she reported the incident to a female
police officer, and then she went to the hospital emergency room for a rape examination. She
testified that she never went back to the police and never heard anything else about the case. In
1998, after learning that the Defendant had been arrested, she gave a videotaped statement
concerning the 1992 incident to Detective Matthews and Agent Jordan.

James Landers testified that he is Sandra Harley’s father and that he went to see the
Defendant within five minutes of being told of the incident described by his daughter. Landers
testified that when he asked the Defendant what he had done to hisdaughter, the Defendant told him
all he did was “mash on her stomach” and write her a prescription.

Melissa Martin testified that in November 1997, she sought treatment from the Defendant
for back injuries that she received in a car wreck. Martin reported that the Defendant told her that
she was pretty, that her hair was pretty, and that she had the prettiest smile. Martin testified that
when the Defendant listened to her chest and “mashed around” on her back, he would lay his head
on one of her shoulders, which she thought was unusual. On her second visit to the Defendant’s
office, the Defendant sat in achair and would roll up inthe chair and would “have, like, an erection
on him.” Martin testified that she could feel the Defendant’ s erection on her leg.

Martin testified that at an appointment with the Defendant in May of 1998, the Defendant
instructed her to stand up and unbutton her pants alittle bit. The Defendant then rolled on a stool to
the door, locked the door, rolled back to her, and stood behind her with an erection. Martintestified
that the Defendant “went up under my shirt and he was massaging me and rubbing meand asked me
if that felt good and if |1 had somebody to do that for me.” Martin reported that the Defendant
massaged her lower back and stuck hisfinger in her bottom and shetold him “it’ snot hurting there.”
Martin testified that she went straight home and told her mother, Doris Ann Delzell, about this
incident. The next day Martin talked to her attorney, Randy Rogers, about the incident. Martin
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testified that shedid not do anything about theincident because shewas scared that everybody would
believe the Defendant instead of her. Martin was never interviewed about thisincident until after
the Defendant’ s arrest and, at that time, she gave a videotaped statement to Detective Matthews.

Doris Ann Delzell, Melissa Martin’s mother, testified that when Martin came to her upset
about the conduct of the Defendant, Del zell wanted to confront the Defendant. Shetestified that her
daughter did not want her to confront the Defendant, so she agreed that shewould not if her daughter
agreed to consult attorney Randy Rogers about theincident.

Randy Rogers, an attorney practicing in Athens, Tennessee, testified that Meissa Martin
cameto him for representation shortly after she was involved in an automobile accident on July 29,
1997. Rogers testified that Martin became distraught when he urged her to continue seeing the
Defendant for her injuries. Rogerstestified that Martin was reluctant to return to see the Defendant
and that she began crying. Rogerstestified that on the day that Martin became distraught and shared
with him the problems about going back to the Defendant, he suggested “ someremedies’ including
apotential civil actionand the possibility of Martin’ snotifying police authoritiesasto what had been
happening so that an investigation could be conducted. Rogers specifically recalled suggesting to
Martin that she contact Detective Matthews.

Carolyn Grant testified that she lived in McMinn County in 1996 and 1997, and that Tenn
Care assigned the Defendant as her doctor. Grant testified that she felt uncomfortable when the
Defendant would listen to her heart because she did not feel it necessary for the Defendant to hold
her breasts and squeeze her breasts to listen to her heart. Grant also testified that the Defendant
asked her questions about her sexual relationship with her boyfriend and whether she had multiple
sex partners. Grant testified that the Defendant’ s questionswere “strange.” Grant reported that the
Defendant would sit on his stool and rub his genitalia againg her knees at every visit. Grant also
testified that the Defendant gave her his pager number and told her that if she needed to talk to
anybody, they could get together and have drinks.

Sharon K. Roberts testified that she was referred to the Defendant through Tenn Care.
Robertstestified that she went to the Defendant for back pain and that he put his hand down inside
her “britches’ in the back while he was listening to her heart. Roberts testified that she told the
Defendant to move his hand because that was not where her back hurt. Roberts reported that each
time the Defendant checked her heart, he would put one hand on her breast. Roberts testified that
she was uncomfortable with this procedure. Roberts also testified that the Defendant told her she
looked pretty and smelled good. Finally, Roberts testified that if she took her little girl into the
examining room with her that the Defendant would not do anything inappropriate.

BrendaMullinax testified that she went to see the Defendant on January 29, 1997, to get her
cholesterol checked. She testified that the Defendant tried to put his privates on her legs and tried
torub her legsand arms. Mullinax testified that when the Defendant checked her heart, he listened
to one side of her chest while placing his other hand on her breast, pushing her breast up. Mullinax
reported that the Defendant asked her about previous anxiety attacks. She stated that he prescribed
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diazepam for her even though she did not need it. Mullinax testified that she asked the Defendant’s
nurse to whom she could report the Defendant’s behavior. Mullinax testified that acouple of days
later she discussed the Defendant’ s behavior with Patricia Mull, who worked in the Defendant’s
office. Mullinax tedtified that she did not report the Defendant to authorities because shewas afraid
shewould not be believed. Mullinax testified that after the Defendant’ sarrest, she gave a statement
to the investigating officers.

Kathy Ritner testified that she was previously the victim of asexual attack while serving in
the Navy in California. She testified that upon her return to Tennessee, she received psychiatric
therapy for the sexual assault. Ritner reported that she had about four appointments with the
Defendant. Shetestified that she was on anti-depressants and nerve medicine. Ritner testified that
the Defendant put his hand on her breasts when he was examining her heart and his private part was
on her leg and she could tell he was sexudly aroused. Ritner reported that when she told the
Defendant she was going to obtain the services of another doctor, the Defendant became upset with
her. Ritner testified that she was scared to be locked in an examining room with the Defendant.
Ritner reported that the Defendant prescribed Valium and other drugsfor her. Shealso testified that
during the Defendant’ s examinations of her, he put his hands on her chest, in her rectum, and near
her vagina. Ritner reported that, in her opinion, a no time was there ever a need for that type of
touching. On cross-examination, Ritner agreed that she suffered from post-traumatic stress
syndrome as a result of the previous sexual assault and that she was discharged from the Navy on
medical retirement.

Jamie Hunt testified that she sought treatment from the Defendant in August 1997 because
she was having chest pains from a car accident. Hunt testified that the Defendant listened to her
chest and told her that he could not hear so he asked her to take off her shirt and then her bra. Hunt
testified that the Defendant was rubbing and lifting her breasts. Hunt reported that although the
Defendant gave her an EK G, he continued rubbing her breasts and her thighs. She also testified that
the Defendant inserted afinger into her vagina. Hunt testified that she told her mother-in-law and
her father-in-law about the incident, and that she also told her attorney, Robert Thompson. Hunt
further testified that she contacted the medical board about the incident but didn’t pursueit further
until she found out about the other cases. Finally, Hunt testified that she had received $3,000 from
the victim’'s compensation fund.

AmandaPritchitt testified that she was seventeen years old on July 21, 1998, when she went
to the Defendant’ s office to seek treatment for ringworm. She testified that the Defendant put the
stethoscope on one breast and his hand on the other. Pritchitt reported that the Defendant told her
how pretty she was and that she could be a*“Playboy model.” She testified that the Defendant was
pressing up against her leg with hispenis. Pritchitt testified that she was scared and about to cry.
Shereported that the Defendant asked her to pull her pants down so he could see her ringworm, and
that she responded that she did not need to pull the pants down so that he could see the ringworm
because it was right under her belly button. Pritchitt testified that the Defendant put his fingers
between her “vaginalips’ and was “rubbing her really rough there.” Pritchitt tetified tha shetold
the Defendant there was no ringworm down there, and that the Defendant responded by telling her
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in a disgusted voice to pull her pants up. Pritchitt testified that the Defendant wrote her a
prescription for ringworm medication, and shewalked out. Pritchitt stated that shewent straight to
her mother’ s place of employment and told her what had happened.

Pritchitt testified that she talked to Detective Matthews about three days after the incident,
and he asked her to return to the Defendant’ s of fice with acamcorder in her purse. Pritchitt testified
that aTBI agent named Patrice would accompany her to the Defendant’ soffice. Matthewsinformed
Pritchitt to tell the Defendant that Patrice had just broken up with her boyfriend and was having
difficulty sleeping and eating. Pritchitt testified that |ater she was supposed to tell the Defendant that
Patrice was a party girl and to ask the Defendant for a prescription for Patrice on Pritchitt’s
insurance. Pritchitt testified that she attended about four meetings with law enforcement about this
plan. Pritchitt testified that the fal se name to be used by the TBI agent was Teresa Price. Pritchitt
reported that she went back to the Defendant’ s office and videotaped that visit. The videotape was
viewed by the jury.

Patrice Schermerhorntestified that sheisaSpecial Agentwiththe TBI. Agent Schermerhorn
testified that she posed as a patient of the Defendant’ sand afriend of Pritchitt’s. The agent testified
that she accompanied Pritchitt on avisit to the Defendant’ s office and stayed in the waiting room.
Theagent testified that posing as TeresaPrice, she made an appointment with the Defendant’ soffice
and prior to the appointment, she was supplied with a camcorder for her purse and an audio
transmitter. The Defendant’s examination of Agent Schermerhorn was videotaped with the
camcorder and viewed by the jury. Agent Schermerhorn testified that she stated to the Defendant,
“1 hear you might want to go out with Mandy and | onetime.” The agent reported that the Defendant
responded that hedid. Thevideotapeindicated that the Defendant tried to hug and kissthe agent and
that she pushed him away. The video indicated that the Defendant began moving back and forth
againg the agent’sleg. The agent reported that the Defendant said, “Well, do you think we could
go to ahotel room?’ Agent Schermerhorn stated that shereplied, “Y eah, we could probably work
something out.” Agent Schermerhorn testified that the Defendant then said, “Well, you know that
we' vegot togo alittle bit away from Athens.” The agent reported that the Defendant said, “Do you
think that you and me and Mandy could spend six or seven hours in a hotel room?” Agent
Schermerhorn testified that she told the Defendant that probably something could be worked out.

Agent Schermerhorn testified that the Defendant tried to kiss her and that she pushed him
off. The Defendant hugged her and kissed her on the side of the neck and “ pretty much through the
duration of thevisit” pressed his groin up against her right knee shin area and started moving back
and forth. She testified that the Defendant became erect and continued to “do this pretty much
throughout” the visit. The agent testified that the Defendant asked her if she liked sex toys and she
responded, “Well, 1 don’t really know.” Shetestified that the Defendant said he liked sex, “kinky
sex, the kinkier the better.”

The agent testified that she gave the Defendant her pager number in responseto hisquestion

about how he could get in touch with her. Agent Schermerhorn reported that on two occasions, the
Defendant stated that he had his favorite sex toy with him, at which point he “ opened up his mouth,
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stuck out histongue and begantoflick it at me. Hedidthistwice.” Theagent testified that although
she told the Defendant the purpose of her visit was for “sinus,” that the Defendant wrote a second
Valium prescription for her.

Detective Bill Matthewstestified again at trial and offered similar testimony to that he gave
at the pre-trial hearing. In addition to that testimony, Detective Matthews testified that Amanda
Pritchitt and her husband came to him in July 1998 regarding allegations against the Defendant.
Detective Matthews testified that he contacted the TBI because the TBI would have the equipment
necessary to investigate the allegations. Detective Matthewstestified about his participation in the
Defendant’ sarrest. Hetestified that Agent Jordan read the Defendant Mirandawarnings. Detective
Matthews reported that the Defendant stated that he had probably touched femal e patients before,
that he had “hunched on female patients' legsbefore,” but that he did not have a problem—he would
just get carried away at times. According to Detective Matthews, the Defendant admitted that he had
consensual sex with patientsin his office, had exposed his penisto patientsand had erections with
patientswhile touching their breasts and genitalia. Detective Matthewstestified that the Defendant
said that he never did anything with mae patients and that he never over-prescribed medicines.
According to Detective Matthews, the Defendant said that he and hiswife had problems in the past
and it wasthose problemsthat made the Defendant get carried away at timeswith some of hisfemale
patients.

Detective Matthews testified that Attorney Smith came into the interview room and asked
the Defendant what was“goingon.” The detectivetestified that the Defendant said he *just wanted
to get it over with” and that, thereafter, Agent Jordan talked to Attorney Smith outside of the
interview room. Detective Matthewstestified that Attorney Smith and Agent Jordan cameback into
theinterview room and sat down. Detective Matthewstestified that ashort time later Agent Jordan
asked the Defendant how to spell genitalia, and Attorney Smith told the Defendant not to say
anything more. According to Detective Matthews, the interview with the Defendant | asted thirty-
four minutes, with anumber of interruptions.

Agent Jordan testified and offered testimony that was similar to histestimony at the pre-trial
hearing. In addition to that testimony, Agent Jordan testified that he and Detective Matthews
initiated an interview with the Defendant and that, prior to the interview, he had told the Defendant
to be quiet and that “we would tak to him later.” The agent testified that he participated in
administering the Mirandarightswaiver to the Defendant and that he went over “every one of them”
and had the Defendant initial each one of them. Agent Jordan testified that the Defendant signed the
Miranda rights waiver and indicated that Detective Mathews signed as a witness. Agent Jordan
testified that at no time did the Defendant indicate any sort of confusion about what was being said
to him or that he did not understand any of hisrights. Agent Jordan testified that the Defendant was
“very passive” and seemed to be looking at Detective Matthews.

Accordingtothe agent, at some point during theinterview Detective Matthewstol d the agent

that the Defendant would like for the agent to step out so that he could speak to Detective Matthews
alone. Agent Jordan testified that he agreed and exited the room. According to Agent Jordan, he
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later walked back into the interview room, and sat back down next to the Defendant. Detective
Matthews then told him that the Defendant wanted to talk to him and to tell him the truth. Agent
Jordan testified that he asked the Defendant general questions about the matters contained in the
indictment and the Defendant acknowledged some of the allegations in the indictment and denied
others. The agent testified that he did not make notesinitially, but later on that evening he started
“writing out and documenting the answers to that outline of questions that | had asked him.”

Agent Jordan tedtified that the Defendant admitted i nagppropriae contact with femal epatients
and consensual sex with patients. The agent reported that the Defendant vehemently denied sexual
contact with male patients. According to Agent Jordan, the Defendant admitted that he had had
some sexual contact with female patients that was “ non-consensual or unwanted or unsolicited or
something alongthoselines,” but denied “having aproblem.” The agent testified that the Defendant
stated that the acts started about three years ago as aresult of some problemsthat the Defendant was
having with his wife. Agent Jordan testified that the Defendant admitted to having “hunched”
female patientsin his office and admitted to touching breasts and genitalia of female patients.

Agent Jordan testified that he began the process of taking a sworn statement from the
Defendant. The statement read as follows:

About three years ago my wife and | began having problems. After that | began
having intimate contact with female patients. Although some of the contact was
mutual, some of the advanceswere unwanted, unsolicited, and not consensual. The
contact | have had with patients consist of touching breasts and genitalia.

He reported that the sworn statement was interrupted by the appearance of Attorney Smith. Agent
Jordan testified that he explained to Attorney Smith that he would need to step back outside. The
agent and Detective Matthews asked the Defendant, “ Do you want him in here, you know, what do
youwant to do?’ The agent recalled that the Defendant said, “1 don’t want him in here, | just want
to get thisover with.” The agent testified that the atorney asked the agent if he would mind if the
attorney sat in on the interview. The agent testified that he agreed out of “fairness,” but told the
attorney to “keep [his] mouth shut.”

Agent Jordan testified that he attempted to continue taking the Defendant’ s statement, but
that when he asked the Defendant how to spell “ genitalia,” awoman opened thedoor to theinterview
room. The agent testified that after he escorted the woman out of the room, the Defendant turned
to the attorney and said, “What should | do? What should | do?’ The attorney responded, “Don’t
say another word,” and the interview was terminated. Thereafter, Agent Jordan testified that the
Defendant requested to call his wife, and the agent told the Defendant that he would let the
Defendant call his wife later. The Defendant did not make any phone calls while he was in the
agent’ s presence.

At the conclusion of the State’ s evidence, thetrid court dismissed two charges of illegally
distributing SchedulelV controlled substances pursuant to the Defendant’ s motion pursuant to Rule
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29 of the Tennessee Rules of Criminal Procedure. Thereafter, the Defendant presented his defense.
The Defendant’ sfirst witnesswas Dr. Michael Hood, amedical doctor certified infamily medicine
from Newport, Tennessee, whose testimony pertained to the standard of care required of male
medical doctors during the examination of afemale patient. Dr. Hood stated that the presence of a
nurseis “pretty much accepted as being necessary during a pelvic examination.” Dr. Hood stated
that about eighty percent of thetime, hewill not have anurse present during breast examsin hisown
practice, and explained the considerations asto why anurseisor is not present when amale doctor
examinesafemalepatient. Dr. Hood testified that when he examinesapatient heoften usesarolling
stool in the exam room and that, on occasion, his “private area [came] in contact with a patient’s
leg.” Dr. Hood explained the various areas of the human body that would be necessary to listen to
in order to do an examination of the heart and lungs. Dr. Hood noted that a patient’ s clothing could
have an adverse effect on a physician’'s ability to hear a patient’s heart and lungs during an
examination. Dr. Hood testified that when examining afemale patient’ sheart and lungs, his hands
would sometimes be in contact with the patient’ s breasts.

Dr. Hood testified asto the location of the coccyx and that the rectum isimmediately below
the coccyx. Dr. Hood explained that “ pal pitation” means to touch a patient, “to press on a patient
to try to figure, you know, the anatomical position of things.” He testified that if a patient is
complaining of lower back pain, it can be necessary to pal patethelower back area, including thearea
near the coccyx. Dr. Hood examined the medical records of certain victims and opined that the
record pertaining to Kathy Ritner would indicate a need to palpate her lower back area. Dr. Hood
offered asimilar opinion with regard to MelissaMartin. Dr. Hood reviewed the EKG of Jamie Hunt
and opined that the EKG was not consistent with an EK G that would be expected for someone who
was sexually assaulted and raped while the EKG was being performed.

On cross-examination, Dr. Hood acknowledged that several of the actsalleged by thevictims
againg the Defendant are not normally performed during the course of diagnosis and treatment for
the medical needsfor which victims sought medical treatment from the Defendant.

The Defendant, Stephen C. Denton, testified that he is a medical doctor and that following
medical school hewason active duty inthe United States Air Force. In 1981, the Defendant became
employed by Athens Regional Hospital. The Defendant testified that he opened his private medical
officein Athens, Tennessee, in about 1987, and practiced medicine there until 1998, when he was
“thrown out.” The Defendant testified that by 1998 he had over five thousand active patient files
and would see sixty or more patients a day. The Defendant described his medical practice as a
family practice with numerous Tenn Care and Medicare patients. The Defendant testified that he
never touched any of the victims for the purpose of sexual gratification and that he never
intentionaly put his genitaliaagainst any part of apatient’sbody. Asto the victims, the Defendant
testified: “1 wouldn’t call any of them liars. | would say that perhaps in their mind they perceived
it that way, but that’s not what was being done.” The Defendant maintained that he had to touch
Carolyn Grant’ sbreaststolistento her heart and that Grant waswrong if sheinterpreted thetouching
as sexual. The Defendant denied inserting his finger in Sandra Harley's vagina or in any way
touching Sandra Harley for sexual gratification. The Defendant opined that Sandra Harley
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“misinterpreted it or had some misconception of what was done,” but stated, “I don’t have an
explanation.”

The Defendant denied touching Brenda Mullinax for sexual gratification. He examined the
medical records of Jamie Nell Hunt and testified that her EKG indicated aheart beat range of sxty-
three to seventy and that extreme stress would cause an expectation of a heart rate of “well over a
hundred.” The Defendant examined the medical records of Kathy Ritner and explained that he
would have had to pal pate into the sacral or coccyx level in her case, but he did not do so for sexual
gratification. The Defendant examined the medical records of Sharon Roberts and explained, “If |
listened to her heart | had to touch her breasts.” Again, the Defendant denied touching Sharon
Roberts’ breasts for sexual gratification, and he opined that Sharon Roberts was not lying but may
have believed the touching was for sexual gratification but “that’s not what occurred.” The
Defendant testified that he treated Melissa Martin for a back injury received in an automobile
accident, and that he needed to fed down between her buttocks at ardatively low level. He denied
touching Melissa Martin for sexual gratification or for sexual purposes.

TheDefendant testified concerning histreatment of AmandaPritchitt, explaining that he had
cared for her while she was growing up and had treated her grandmother for a heart attack. He
denied touching Amanda Pritchitt for purposes of sexua gratification or arousal. The Defendant
explained that his examinations of the heart are sometimes extensive because of his training in
cardiac surgery, thoracic surgery and cardiol ogy, which caused the Defendant to “take much more
interest in listening to [her] heart than anyone else in town might.”

The Defendant testified as to his recollection of the officevisit of TeresaPrice. Herecalled
AmandaPritchitt teling him about her friend, TeresaPrice. Specificdly, the Defendant testified that
Pritchitt related a story that she had a friend who was distraught over a breakup of arelationship.
According to the Defendant, Pritchett stated that the friend kept “coming over to their house all the
time, even at night waking them up, to discuss or talk about these things.” The Defendant testified
that Price “really threw me for a loop” by stating that she was there to “chat.” The Defendant
recalled seeing the videotape of hisencounter with Price. Heacknowledged that hewasembarrassed
about his behavior, but he offered no excuse. He apologized to his wife and daughter.

The Defendant testified concerning the incidents on the day that he was arrested pursuant to
the indictments in this case. The Defendant testified that Detective Matthews and Agent Jordan
“busted in the office and one of them grabbed one arm and the other one grabbed the other arm, and
there was some other officer behind them, and they just literdly picked me up and carried meinto
thelab area.” The Defendant testified that, during his interview with Agent Jordan and Detective
Matthewsat thejusti ce center, he denied that hetouched any femalegenitaliafor sexual gratification.
The Defendant testified that he had not been able to practice medicine since hisarrest in August of
1998, and that it was unlikely he would ever practice medicine again. The Defendant testified that
this case destroyed him, hispast, his present, his future, his marriage, and hisfamily.
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On cross-examination, the Defendant admitted that he wasadministratively discharged from
the Air Force in connection with his wrongfully prescribing drugs, as evidenced by an
“acknowledgment of rights” form that he allegedly signed prior to hisdischarge. He stated that he
told Agent Jordan in his sworn statement that he previously had some marital problems with his
wife, but he denied saying that it was after the marital problems that he began having intimate
contact with femal e pati ents. The Def endant deni ed that problemsin his marriage caused himtoturn
to patients for sexual gratification. The Defendant denied any inappropriate contact with any
patients. The Defendant admitted that hewroteaprescriptionfor “ TeresaPrice” without seeing her.
The Defendant also admitted that he had executed arights waiver in June of 1996, when he was a
complainant in an extortion case. The Defendant testified that he did not remember being advised
of his constitutional rightsin conjunction with hisrole in the 1996 incident.

The Defendant denied telling thelaw enforcement officersinvestigating this case that he had
touched patients' private areas for sexual gratification; that he had “hunched” patients' legs before
and gotten an erection; that he had exposed his penisto patients before; that he had intimate contact
with patients about three years ago while having problemswith hiswife; that he had made advances
that were unwanted, unsolicited, and non-consensual; and that he had contact with patients consisting
of touching breasts and genitalia. The Defendant denied making any of the statements containedin
the written sworn statement taken by Agent Jordan.

Karen Franklin testified that she lives in Sweetwater and is a nurse employed by Athens
Medical Group. She testified that she was employed by the Defendant from August 1995 until
March 1998, and that for most of that period of time she was the Defendant’s only nurse. She
testified as to the procedures for seeing patients, who numbered fifty to Sxty aday. Franklin was
shown the medical records of several of the patients who were victimsin this case and testified that
the notes that she and the Defendant made in the records were made at the time of, or immediately
after, thepatients’ exams. She examined Jamie Hunt’ s EK G and opined that Hunt wasrelaxed when
shegot her EKG. Finaly, Franklintestified that the Defendant was very thorough when he checked
a patient and that he found a lot of heart murmurs and heart problems that were referred to a
cardiology group in Knoxville. On cross-examination, Franklin recalled that Brenda Mullinax
complained to her that the Defendant touched her breasts and that Mullinax would not be back to
seethe Defendant. Franklin reported that she told the office manager about Mullinax’ s complaints.

Stephanie Denton, the Defendant’ s daughter, testified that she livesin Athens, Tennessee,
and that sheisafirst year student at Harvard Law School in Cambridge, M assachusetts. She stated
that she was thirteen years old when her mother, Linda Denton, and the Defendant divorced.
Stephanie Denton testified that during the summer after her freshman year in college, she worked
with the Defendant in his office. She described the Defendant as“ avery affectionate person. He's
avery kind and compassionate person, and we’ ve always hugged each other and | have observed him
put his arm around people, guys, girls, women, men.” Stephanie Denton aso stated that the
Defendant is “a very touchy person.” She recalled that on the evening news on the date that her
father was arrested, she saw the Athens Police Chief ontelevision stating that if any women had ever
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been treated inappropriately or ever had any complaintsof any sort against her father that they should
contact the authorities.

Marilyn Gay Lankford tegtified that she currently works asa case manager specialist for the
Department of Human Services (DHS) in Cleveland, Tennessee. Shetestifiedthat shewasformerly
anurse and that she worked for the Defendant from December 1997 until August 1998. She stated
that shewastrained in office procedure by Karen Franklin. Lankford maintained that the Defendant
was agood heart doctor. Shetestified that on the day that Teresa Pricewasthe Defendant’ s patient,
the Defendant was in a hurry because he had patients in the hospital that he was going to go see at
lunch. On cross-examination, Lankford confirmed that Teresa Price complained of sinuses when
she cameinto the office and that the Defendant had written “insomnia’ on Price's records.

The Defendant then presented four character witnesses. The first character withess was
K enneth Wayne Wilson, who testified that heisaretired auto mechani csinstructor who had worked
for thirty-one years at Central High School of McMinn County. Wilson testified that he knew the
Defendant’s reputation in the community for truthfulness and veracity and that the Defendant’s
reputation is good. The next character witness, Barbara Jo Smith, testified that she lives in
Madisonville, Tennessee, and that her husband is Attorney Smith. She stated that she had known
the Defendant for approximately twelve years and that the Defendant had treated four generations
of her family. Further, shetestified that she met the Defendant’ swife about four years ago and they
becamefriends. Smith maintained that the Defendant’ sreputation in the community for truthfulness
and veracity isvery good. Harolddean Thompson, another character witness, testified that shelives
in Etowah, Tennessee, and that she has known the Defendant since 1982. She reported that the
Defendant’s reputation in the community for truthfulness and veracity is very good. The last
character witness, Melvin Ray Haney, testified that heisaretired Athens Fire Department employee
and that he is a businessman, running a flower store and a furniture store. Haney stated that the
Defendant’ s office was right across the street from his store, and that he and the Defendant often
talked. Haneytestified that theDefendant’ sgeneral reputationinthecommunity for truthfulnessand
veracity is good.

LindaL ouise Dentontestified that shelivesin Athens, Tennessee, andisemployed asahome
health nurse. Shetestified that sheisthe former wife of the Defendant, that she met the Defendant
in 1972, and that she married himin 1973. The marriage lasted eighteen years, and she and the
Defendant are the parents of Stephanie Maria Denton. Denton testified that she had worked
occasionally in her former husband’s medical office. She further testified that the Defendant’s
genera reputation in the community for truthfulness and veracity is very good. On cross-
examination, Denton testified that she was aware that the Defendant voluntarily resigned from the
military in lieu of court martial because he abused his prescription writing authority.

The State called as a rebuttal witness Dr. David Byrd, who testified that he is a licensed
medical doctor with afamily practicein Athens, Tennessee. Doctor Byrd testified that hewasinthe
Athens Community Hospital Emergency Room on November 4, 1992, and hetreated SandraHarley.
According to Dr. Byrd, Harley claimed that she had been treated at the Defendant’ s office and that
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the Defendant had inserted several fingers into her vagina, rubbed her clitoris, and inserted tissue
into her vagina. Dr. Byrd testified that he performed a pelvic exam on Harley which did not indicate
the presence of vaginitis or vulvitis. Dr. Byrd also found no evidence of pubic lice. On cross-
examination, Dr. Byrd admitted that he had no independent recollection of the details of the matter,
and was relying on the medical record for his testimony.

C. Evidence Presented at the Sentencing Hearing

When sentencing the Defendant, the trial court considered: the presentence report prepared
by the Department of Correction, which included victim impact statements; the Defendant’s
sentencing memo; the Defendant’ s objections to the presentence report; the Defendant’s military
record; a report by Dr. Lyons, who examined the Defendant prior to sentencing; a report from
Physicians Services, regarding asexual harassment complaint against the Defendant in 1994; and
testimony offered at the sentencing hearing. At the sentencing hearing, the only testimony offered
came from Special Agent Mike Finley of the Tennessee Bureau of Investigation. Agent Finley
testified regarding an incident in 1996 in which the Defendant contacted the authorities about an
extortion atempt against him by one of his patients. The extortion attempt involved an audiotape
of atelephone conversation between the Defendant and Angela Wilson. Allegedly the telephone
conversation was of a sexual nature, and Angela Wilson’'s husband, Jeff Wilson, allegedly tried to
extort money from the Defendant for the return of the audio tape. Through the efforts of the TBI the
audiotapewasrecovered by the Defendant, and Agent Finley testified the Defendant then absconded
withthetape. Agent Finley testified that the Defendant initialy refused to give the tape to the law
enforcement officers, but after twenty minutes of discussions, the Defendant agreed to give up the

tape.

I1. ANALYSIS

While both parties address the severance issue first, we choose to first address the
admissibility of the Defendant’ s statement because itsadmissibility isrelevant to our analysisof the
Severance issue.

A. Defendant’s Statement to L aw Enfor cement

The Defendant contends that the trial court erred by denying his Motion to Suppress his
statement to police. Specifically, the Defendant contendsthat heinvoked hisFifth Amendment right
to counsel when heasked the Detectiveif he needed an attorney. It iswell-settled that atrial court’s
determination at a suppression hearing is presumptively correct on appeal. State v. Harbison, 704
S.W.2d 314, 318 (Tenn. 1986); see State v. Saylor, — SW.3d —, 2003 WL 22238947, at *3 (Tenn.
Sept. 30, 2003). The presumption of correctness may only be overcome on appeal if the evidence
in the record preponderates against the trial court’s findings. Harbison, 704 SW.2d at 318. The
prevailing party “is entitled to the strongest legitimate view of the evidence adduced at the
suppression hearing aswell as all reasonable and |egitimate inferences that may be drawn from the
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evidence.” Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996); see Statev. Daniel, 12 S.W.3d 420, 423
(Tenn. 2000). When reviewing a trial court’s ruling on a motion to suppress, “questions of
credibility of the witnesses, the weight and value of the evidence, and resolution of conflictsin the
evidence are matters entrusted to thetrial judge asthetrier of fact.” Odom, 928 SW.2d at 23. Both
the proof adduced at the suppression hearing and the proof adduced at trial may be considered in
reviewing thetrial court’ s decision on the motion to suppress. State v. Henning, 975 S.W.2d 290,
299 (Tenn.1998).

The Fifth Amendment to the United States Constitution provides, in pertinent part, that “no
person . . . shall be compelled in any criminal case to be awitness against himself.” U.S. Const.
amend. V. Similarly, Articlel, Section 9 of the Tennessee Constitution statesthat “in all criminal
prosecutions, the accused . . . shall not be compelled to give evidence against himself.” The United
States Supreme Court held that, pursuant to the Fifth and Fourteenth Amendments’ prohibition
againg compelled self-incrimination, police officers must advise a defendant of his or her right to
remain silent and of his or her right to counsel before they may initiate custodial interrogation.
Mirandav. Arizona, 384 U.S. 436, 479 (1966).

“[TTheright to counsel encompassed within the right against self-incrimination protected by
the Fifth Amendment to the United States Constitution istriggered whenever a suspect requeststhat
counsel be present during police-initiated custodial interrogation.” Statev. Huddleston, 924 S\W.2d
666, 669 (Tenn. 1996). “When asuspect invokesthat right to counsel, police must cease questioning
until counsel ispresent.” Id. The United States Supreme Court held that “invocation of theMiranda
right to counsel requires, at a minimum, some statement that can reasonably be construed to be an
expression of adesirefor the assistance of an attorney.” Davisv. United States, 512 U.S. 452, 458
(1994). A suspect “‘must articulate his desire to have counsd present sufficiently clearly that a
reasongble [police] officer . . . would understand the statement to be a request for an attorney.’”
Saylor, — SW.3d —, 2003 WL 22238947, at *4 (quoting Huddleston, 924 SW.2d at 670). “If the
suspect failsto make such an unambiguous statement, police may continue to question him without
clarifying any equivocd requests for counsel.” 1d.

Whether the Defendant made an unequivocal request for an attorney isaquestion of fact for
thetrial court to determine. Statev. Farmer, 927 SW.2d 582, 594 (Tenn. Crim. App. 1996). Inthe
case under submission, the trial court denied the Defendant’ s Motion to Suppress noting that State
v. Stephenson, 878 S.W.2d 530, 542 (Tenn. 1994), did not require* an officer to give alegal opinion
to somebody, or to stop when [the defendant] says ‘Do you think | need alawyer.”” Accordingly,
the trial court held:

| don’t think that they wererequired to stop their interrogation when [the defendant
said] he[did not] want alawyer, that hejust want[ed] to get it over with. And | think
his statement that he didn't even want [Attorney] Smith in the room was an
unegquivocal rejection of an attorney at that time.
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We interpret this statement by the trial court to mean that it found that the Defendant did not
unequivocally request an attorney. The evidence does not preponderate against this finding.

The Defendant’ s inquiry, “Should | have alawyer?’ did not suffice to invoke hisright to
counsel under Miranda. See, e.q., Saylor, — S.\W.3d —, 2003 WL 22238947, at *4 (holding that the
defendant’ s statement “1’m supposed to have alawyer though, don’t 1?7’ and “Y ou have to have a
lawyer present before questioning” were not unequivocal requestsfor an attorney when madeto the
non-interrogating officer and prior to the defendant beinggiven Mirandawarnings); Statev. L edford,
No. E1999-00917-CCA-R3-CD, 2000 WL 1211312 (Tenn. Crim. App. Aug. 28, 2000) (holding that
the defendant’ s assertion, “Don’'t | need to talk to alawyer?’ did not sufficeto invoke hisright to
counsel under Miranda); State v. Young, No. 01C01-9605-CC-00208, 1998 WL 258466 (Tenn.
Crim. App. May 22, 1998) (holding that the defendant’ s statement, “1I’'m sorry, I’ m just wondering
if I should havealawyer,” wasnot an unambiguousinvocation of hisright to counsel); Statev. Ake,
No. 01C01-9603-CC-00094, 1997 WL 311908 (Tenn. Crim. App. June 6, 1997), perm. to appeal
denied, (Tenn. Mar. 9, 1998) (holding tha the defendant’s statement, “1 probably need to get a
lawyer, don’'t I?” was not an unambiguous invocation of his right to counsel); State v. North, No.
02C01-9512-CC-00369, 1996 WL 711473 (Tenn. Crim. App. Dec. 12, 1996), perm. to appeal
denied, (Tenn. Jul. 17, 1997) (holding that the defendant’ s question to a detective asto whether he
needed an attorney was equivocal and not aclear invocation of theright to counsel). Inlight of this
authority, wefind that the Defendant failed to make an unambiguousrequest for counsel after twice
being informed of hisright to counsel and twice waiving his right to counsel. Accordingly, he did
not invoke his right to counsel, and the evidence does not preponderate against the trial court’s
holding that the Defendant’ s statement was admissible.

B. Severance

The Defendant argues on appeal that thetrial court erred by denyinghisMotionto Sever the
chargesagainst him. Beforethetrial court, the Defendant agreed that the chargesinvolving Amanda
Pritchitt and Patrice Shermerhorn should be tried together, but he contended, both prior to and
several times during the trial, that the other charges should be severed for each victim and tried
separately. Thetrial court denied the Defendant’ sMotion to Sever, and the Defendant now appedls.

1. Standard of Review

A trial court’s denial of a motion to sever offenses will be reviewed for an abuse of
discretion. Statev. Shirley, 6 SW.3d 243, 247 (Tenn. 1999); see Statev. Moore, 6 S.W.3d 235, 238
(Tenn. 1999). This Court will not interfere with this exercise of discretion unlessit appears on the
face of the record that the accused was prejudiced by thetrial court’sruling. Statev. Wiseman, 643
SW.2d 354, 362 (Tenn. Crim. App. 1982). Whether severance should be “granted or denied
depends upon the facts and circumstances involved in the various crimes that are charged.” State
v. Morris, 788 S\W.2d 820, 822 (Tenn. Crim. App. 1990); see Shirley, 6 SW.3d at 247.

2. Motion to Sever
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Rule 14 of the Tennessee Rules of Criminal Procedure providesasfollows: “If two or more
offenses have been joined or consolidated for trial . . ., the defendant shall have aright to aseverance
of the offenses unless the offenses are part of a common scheme or plan and the evidence of one
would be admissible upon thetrial of theothers.” Tenn. R. Crim. P. 14(b)(1) (emphasisadded). To
avoid severance, both portions of the rule must be satisfied. See State v. Hallock, 875 S.W.2d 285,
289 (Tenn. Crim. App. 1993). The “primary inquiry into whether a severance should have been
granted under Rule 14 iswhether the evidence of one crime would be admissible in thetria of the
other if the two counts of indictment had been severed,” Statev. Burchfield, 664 S.W.2d 284, 286
(Tenn. 1984), thereby making the question of severance“really aquestion of evidentiary relevance,”
Moore, 6 SW.3d at 239. Further, the consolidation of offenses is proper only if the trial court
concludes that:

(1) the multiple offenses constitute parts of acommon scheme or plan; (2) evidence
of each offenseisrelevant to some material issueinthetrid of al theother offenses,
and (3) the probative val ue of theevidence of other offensesisnot outweighed by the
prejudicial effect that admission of the evidence would have on the defendant.

State v. Spicer, 12 S.W.3d 438, 445 (Tenn. 2000).

In decidingwhether consolidation isproper in this case, wefirst must determine whether the
prosecution offered evidence to establish that the offenses constitute parts of acommon scheme or
plan. Statev. Toliver, — SW.3d —, 2003 WL 2251400, at * 12 (Tenn. Oct. 2, 2003). A common
scheme or plan for severance purposes is the same as a common scheme or plan for evidentiary
purposes. Hallock, 875 S\W.2d at 289-90. Typically, offensesthat are parts of a common scheme
or plan are offered by the Stateto establish the identity of the perpetrator. Moore, 6 SW.3d at 239
(citing State v. McCary, 922 SW.2d 511, 514 (Tenn. 1996)). In Tennessee, there are three
categories of common scheme or plan evidence: (1) evidence showing a distinctive design or
signaturecrime; (2) evidencedemongtrating alarger, continuing plan or conspiracy; and (3) evidence
that the offenses are part of the same transaction. 1d. at 240. The “‘test [for finding a common
scheme or plan] is not whether there was evidence that a defendant committed both crimes, but
whether there was a unique method used in committing the crimes.”” 1d. at 241 (quoting Y oung V.
State, 566 S.W.2d 895, 898 (Tenn. Crim. App. 1978)).

Before multiple offenses are considered a distinctive design or signature crime pursuant to
the first category of common scheme or plan evidence, “the * modus operandi empl oyed must be so
uniqueand distinctiveasto belikeasignature.”” 1d. at 240 (quoting Statev. Carter, 714 S\W.2d 241,
245 (Tenn. 1986)). Thesecond category, “continuing plan or conspiracy,” involvesnot thesimilarity
between the crimes, but rather the common goal or purpose at whichthey aredirected. Statev. Howt,
928 S.W.2d 935, 943 (Tenn. Crim. App. 1995). The proof sought, therefore, is of aworking plan,
“ operating towards the future with such force asto make probabl e the crime for which the defendant
isontria.” Id. Finaly, to qualify within the “ same transaction category,” the crimes must occur
“within asingle criminal episode.” Hallock, 875 SW.2d at 290.
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In our review of therecord in this case, we conclude that the offenses were not committed
with“such unusual particularities’ asto indicate the presence of adistinct modus operandi, nor were
the offenses so strikingly similar that they may be regarded as the stamp or signature of the
Defendant. The methods used by the Defendant to dlegedly sexually assault his female patients
differed substantially amongthepatients. All of the patientsthat testified claimed that the Defendant
touched theminappropriately, but their complaintsvaried, including complaining that the Defendant
fondled their breasts, massaged their genitalia, inserted afinger into their vaginaor rectum, tried to
kiss them or touched their leg with an erection. These cannot be said to be “sgnature” crimes.
Further, we find that these crimes were not committed as part of a larger, continuing plan or
conspiracy, nor were they part of the same criminal transaction. Therefore, wefind that the offenses
were not part of a common scheme or plan and that the trial court erred when it denied the
Defendant’ s Motion to Sever.

3. Harmlesserror

Having determined that thetrial court abused its discretion in consolidating the indictments
over the Defendant’ s objection, we must next consider whether the error more probably than not
affected the judgment. See Tenn. R. Crim. P. 52 (a); Tenn. R. App. P. 36 (b); Toliver, — SW.3d —,
2003 WL 22251400, at *14; Spicer 12 SW.3d at 447. Tennessee Rule of Criminal Procedure 52
states that no conviction isto be reversed on appeal “except for errors which affirmatively appear
to have affected the result of thetrial onitsmerits.” Seeaso Tenn. R. App. P. 36(b). Becausethe
guestion of whether to grant a severance under Tennessee Rule of Criminal Procedure 14(b)(1) is
primarily an evidentiary question, the effect of adenial of that right isweighed by the samestandard
as other non-constitutional evidentiary errors. the defendant must show that the error probably
affected the judgment before reversd is appropriate. Moore, 6 SW.3d at 242. We hold that the
Defendant in the case under submission hasfailed to meet this burden, and, therefore, the denial of
severance was harmless error.

The Defendant contends that the joinder of offenses was confusing and prejudiced the
Defendant. Whileit istruethat under some circumstances thereis a danger that ajury may use the
evidence of other similar actsto conclude that a defendant hasa propensity to commit certain types
of crimes, the rationale for Tennessee Rule of Evidence 404(b), it is equally true that the “line
between harmless and prejudicial error isin direct proportion to the degree of the margin by which
the proof exceeds the standard required to convict, beyond areasonable doubt.” Toliver, —S.W.3d
—, 2003 WL 22251400, at *14; Delk v. State, 590 S.W.2d 435, 442 (Tenn. 1979).

The weight of the evidence against the Defendant in the case before us far exceeded the
standard required to convict him beyond a reasonable doubt and is, in fact, overwhelming. The
evidence presented to the jury included: testimony from the victims that the Defendant
inappropriately touched them; the Defendant’ s statements to police that “some of [my] advances
were unwanted, unsolicited, and not consensual,” and that, “ The contact | have had with patients
consist of touching breasts and genitalia;” and the Defendant’ s testimony at trial that while he had,
in fact, touched the victims, the victims mistakenly interpreted that touching as being for sexual
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gratification and not for medical purposes. As previoudly stated, this evidence far exceeded that
necessary for conviction. Further, we are persuaded that the jury did not consider all the offenses
as propensity evidence because the jury acquitted the Defendant of six counts. We concludethat,
in light of the overwhelming evidence against the Defendant and because the jury acquitted the
Defendant of some of the charges against him, the error did not “more probably than not” affect the
judgment and was, therefore, harmless. Accordingly, wefind that reversal isnot appropriate onthe
basis of this harmless error by the trial court.

C. Improper Cross-Examination

The Defendant contendsthat the trial court erred by allowing the prosecution to improperly
cross-examine the Defendant and hisformer wife. Specifically, heargues that the State should not
have been allowed to cross-examine him about: (1) the fact that he received an administrative
dischargefromthe Air Force; (2) the fact that he had written an improper prescription; and (3) about
his familiarity with Mirandawarnings.

“ A witness may be cross-examined on any matter rdevant to any issuein the case, including
credibility....” Tenn. R. Evid. 611(b). Thewitness' s credibility may be questioned by an adverse
party through impeachment of the witness by rebutting afactual assertion made by the witnessto be
impeached. Neil P. Cohenetal., Tennessee Law of Evidence 886.11[5][a], 607[4][a] (4th ed. 2000
& Supp. 2002). If thetrier of fact believes the contradictory evidence presented by the impeaching
party, the witness's credibility is surely diminished. Id. at § 6.07[4][4].

The propriety, scope, manner, and control of cross-examination rests within the sound
discretion of thetrial court. See State v. Hutchinson, 898 SW.2d 161, 172 (Tenn. 1994); State v.
Barnard, 899 SW.2d 617, 624 (Tenn. Crim. App. 1994). Absent aclear abuse of thisdiscretion that
results in manifest pregjudice to the accused, this Court will not interfere with the trial court’s
exercise of its discretion on matters pertaining to the examination of witnesses. State v. Johnson,
670 SW.2d 634, 636 (Tenn. Crim. App. 1984).

On direct examination the Defendant testified that he was on active duty in the Air Force
from 1968 to 1981 and achieved arank of Lieutenant Colonel. Further, hetestified that he practiced
medicine while on active duty and that whenever he got permission, he would go on “dustoff”
missionsto pick up casualties. Inaddition, the Defendant participated in“ M edivac missionspicking
up emergencies around the world.” The Defendant also testified that he was “Chief of Air Space
Medical Departments for several airbases, and had to work in emergency departments a the
hospital.” On cross-examination, the Defendant testified that he was discharged from the military
after hemadea“mistake” by havinga*“friend” improperly fill aprescription that he intended to take
himself.

Clearly, thetrial court did not abuseits discretion by allowing evidence regarding the nature
of the Defendant’ s discharge from the military. The Defendant opened the door to inquiry into his
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discharge by testifying about his thirteen-year military service and the nature of that service,
implying to the jury along term of honorable serviceto his country. See Johnson, 670 SW.2d at
636. The fact that his discharge came after the military became aware that he improperly wrote a
prescription contradicts the assertion that he served his country honorably for the duration of his
military career.

The Defendant also contends that the trial court abused its discretion when it allowed the
Stateto question the Defendant regarding an * acknowledgment of rights” form, similar toaMiranda
waiver form, that he signed when he was discharged from the military. Similarly, he contends that
the State improperly questioned him about awaiver of rights form that he signed when he was the
complainant in a criminal case. We find that the trial court did not abuse its discretion when it
permitted cross-examination on these subjects.

When asked about the circumstances of his arrest, the Defendant testified that the officers
“just handed [thewaiver to him and] said. . . ‘you havetosignright here.”” Further, hetestified that
he “didn’t have the foggiest idea wha [he] was signing . . ..” The State asked the Defendant to
recall his testimony from the pre-trial hearing where he admitted to signing a rights waiver, but
denied understanding it and stated, “1 wasin astate of shock. Thisthing took metotally by surprise.
| didn’t have a clue what | was signing. | was just told to sign it, that | had better sign it.”
Thereafter, the State asked the Defendant if he recalled that when the State asked him if he was
familiar with hisright to have an attorney from his own life's experience at the pre-trial hearing he
testified, “I don't know much about it. | have never been arrested before.” The Defendant
responded, “That sounds like what | said.”

Wefind some merit in the Defendant’ s argument that allowing testimony of prior arrests, or
encounters with police in which Miranda warnings were given, could circumvent the prohibition
againg “prior bad act” testimony. However, by testifying that he had * never been arrested before”
so he “didn’t know much about” awaiver of rights form, the Defendant opened the door to cross-
examination about whether he was familiar with a waiver of rights form. Accordingly, the State
presented two similar formsthat had been signed by the Defendant and inquired asto each. Thetrial
court strictly limited the scope of the State’s cross. The court did not allow the State to admit the
military’ s “ acknowledgement of rights’ form into evidence and also limited the State’ sinquiry to
whether “there was a time when he was a complain[ant] against somebody ese” and “if at some
point [an officer] gave him [awaiver of rightsform].” The State was not permitted to inquire asto
thefacts of the caseor toimply that the Defendant had “ done anythingwrong.” Wefind that thetrial
court did not abuse its discretion by permitting this limited inquiry of these two documents.

Having so determined, we now addressthe Defendant’ s contention that the State should not
have been allowed to cross-examine his former wife about his discharge from the Air Force. The
Defendant’ swife testified on direct examination that “ Doctor Denton was honorably discharged in
1981.” Asprevioudly stated, the credibility of any witness may be attacked, and it may be atacked
by questioning thewitness about contradictory facts. The Defendant’ sformer wife’ stestimony about
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his “honorable discharge” opened the door to inquiry about the circumstances surrounding the
discharge. Accordingly, thetrial court properly permitted this cross-examination.

D. “Supervisory Power” of the Defendant

Next, the Defendant contends that the evidence presented at trial wasinsufficient to support
his conviction for sexual battery by an authority figure because he did not exercise “supervisory
power” over victim Amanda Pritchett, who was seventeen at the time of the assault. Sexual battery
by an authority figure is defined by Tennessee Code Annotated section 39-13-527 (1998), which
states:

(a) Sexual battery by an authority figure is unlawful sexual contact with a
victim by the defendant or the defendant by a victim accompanied by the following
circumstances:

(1) Thevictim was, at the time of the offense, thirteen (13) years of age or
older but less than eighteen (18) years of age; and either

(A) Thedefendant had, at the time of the offense, supervisory or disciplinary
power over thevictim by virtue of the defendant’ slegal, professional or occupational
status and used such power to accomplish the sexual contact; or

(B) The defendant had, at the time of the offense, parental or custodial
authority over the victim and used such authority to accomplish the sexual contact.

The issue we must decide is whether adoctor exercises “ supervisory power” over a patient
who is between thirteen and eighteen years of age. This question isone of statutory interpretation
and, assuch, wereview it de novo, without a presumption of correctness. Statev. Wdls, 62 S.W.3d
119, 121 (Tenn. 2001). When construing any statute, our paramount obligation is to ascertain and
effectuatethe Legislature’sintent. Statev. Alford, 970 SW.2d 944, 946 (Tenn. 1998). In order to
do so, we take the natural and ordinary meaning of the language contained in the statute, without a
forced construction to limit or extend its meaning. Statev. Whitehead, 43 S.\W.3d 921, 928 (Tenn.
Crim. App. 2000). All ambiguitieswill be resolved infavor of the defendant. Statev. Rogers, 992
S.W.2d 393, 400 (Tenn. 1999).

Black’s Law Dictionary defines “supervise” as “to have general oversight over, to
superintend or to inspect.” Black’s Law Dictionary 1438 (6th ed. 1990). “Supervisory power” is
the power to control or direct that which is being controlled or directed. See generdly State v.
Torres, 82 SW.3d 236, 254 (Tenn. 2002) (discussing the “supervisory power” of the Tennessee
Supreme Court over thetrial courts). For the purposes of Tennessee Code Annotated section 39-13-
527, we conclude that a doctor possesses supervisory power over a patient between the ages of
thirteen and eighteen when the doctor is conducting a physical examination of the patient.
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The Defendant states that the purpose of the statute, as articulated during the Judiciary
Committee discussions, is to “sop a ‘sex offender in authority from using that authority to
manipulate a child into sexual contact.”” The Defendant then contends that this “comfortably
describesthe rel ationships between teacher and student, counsel or and camper, jailer and prisoner,”
but does not describe a doctor’ s relationship with a patient. We, respectfully, disagree.

We have previously noted that, in the doctor physician relationship, “[t]here is an inherent
trust and confidence which a patient seeking medical care placesin the physician and upon which
apatient relies in allowing the physician access to the most intimate parts of the body.” State v.
Tizard, 897 SW.2d 732, 742-43 (Tenn. Crim. App. 1994) (discussing the patient/doctor relationship
in the context of sexual battery committed by fraud). A doctor, who isin aposition of great trust,
directsthe patient throughout the entire examination, telling the patient whether she should remove
any or al of her clothing in order to be properly examined, touching parts of her body that the doctor
deems necessary to be touched, and advising the patient to act in a manner so as to facilitate the
doctor’s ability to diagnose the patient. The patient, in most cases, follows the direction of the
doctor to be properly diagnosed and treated for themedical condition that brought the patient to the
doctor. Thisis “supervisory power” as defined and contemplated by the statute. When a doctor
abusesthis* supervisory power” to inappropriately touch a minor patient, he has committed sexual
battery.

In the case under submission, the Defendant was purporting to examine the seventeen-year-
oldvictim, AmandaPritchett, for ringworm. The Defendant asked the victim to pull her pantsdown
so he could see her ringworm, and she responded that she did not need to do so because the
ringworm was right under her belly button. The Defendant then put hisfingers between her “vagina
lips” and “rubbed” her there despite the victim'’ s assertion that there was no ringworm down there.
This evidence is clearly sufficient to show that the Defendant committed sexual battery by an
authority figure.

E. State's Rebuttal Summation

TheDefendant contendsthat the prosecution’ srebuttal summationwas* highlyinflammatory
and highly prgudicial.” The Defendant statesthat the Stateimproperly personalized the chargesand
invited the jurorsto think about the Defendant’ s subjecting their own daughtersto the conduct with
which he was charged by stating:

If you don’t want to have your daughters’ clitoris massaged during apelvic exam you
might want to think about convictinghim . . .. If you don’t want your daughter to
besitting inhisofficewith your doctor’ s penis pressed against her in an erect fashion
you might want to think about convicting him . . . . If you don’'t want . . . your
daughter getting afake EKG and her nipplesfondled you might want to think about
convicting him.
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“In determining whether statements made in closing argument constitutereversble error, it
Isnecessary to determinewhether the statementswereimproper and, if so, whether their impropriety
affected theverdict.” Statev. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978). “Thetrial court haswide
discretion in controlling the course of arguments and will not be reversed absent an abuse of that
discretion.” Statev. Bane, 57 S.\W.3d 411, 425 (Tenn. 2001). Inaddition, “ prosecutoria misconduct
doesnot amount to reversibleerror absent ashowing that it has aff ected the outcometo the prejudice
of thedefendant.” 1d. Arguments must betemperate, predicated on evidenceintroduced during the
trial, relevant to the issues being tried, and not otherwise improper under the facts or law. Statev.
Middlebrooks, 995 S.W.2d 550, 557 (Tenn. 1999). Because closing argumentsare animportant part
of thetrial process, attorneys are usually given wide latitude in the scope of their arguments. State
v. Neshit, 978 SW.2d 872, 900 (Tenn. 1998).

To preserve theissue of prosecutorial misconduct for appeal, the defendant must object and
call theissuetothetrial court’ sattention; any failureto do so constitutesawaiver of theissue. Tenn.
R. App. P. 36(a); State v. Hall, 8 S.W.3d 593, 596 n.1 (Tenn. 1999). Additionaly, issues upon
which anew trial issought that are not included in the defendant’ s motion for new trial are waived.
Tenn. R. App. P. 3(e); Tenn. R. App. P. 36(a). We review issues that are waived by the defendant
only for “plain error.” Tenn. R. Crim. P. 52(b).

In the present case, the Defendant faled to object to the prosecutor’ ssummation & trial, did
not ask for a curative instruction and did not raise this issue in any of his motions for new trid.
Tenn. R. App. P. 36(a). Accordingly, we find that he has waived thisissue. Furthermore, in our
view, the prosecutor’ s summation does not rise to the level of plain error.

F. Consent of Undercover T.B.l. Agent “Victim”
The Defendant contendsthat thetrial court erred by denying hisrequest for ajury instruction
on consent as a defense to the offense involving victim Patrice Schermerhorn. The Defendant was
charged with sexual battery against Schermerhorn, and the jury convicted the Defendant of the

lesser-included offense of assault.

Sexual battery isunlawful sexual contact with avictim by the defendant or the defendant by
avictim accompanied by any of the following crcumstances:

(1) Force or coercion is used to accomplish the act;

(2) The sexual contact is accomplished without the consent of the victim and the
defendant knows or has reason to know at the time of the contact that thevictim did
not consent;

(3) Thedefendant knowsor hasreasonto know that the victimismentally defective,

mentally incapacitated or physically helpless; or
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(4) The sexua contact is accomplished by fraud.

Tenn. Code Ann. 8 39-13-505(a) (1997). The State elected to proceed only on thetheory of sexual
battery by fraud, and only that theory was charged to thejury. The Defendant requested that thetrial
court instruct the jury on consent, a request which the trial court denied.

The genera principlein criminal casesisthat thereis aduty upon thetrid court to “give a
complete charge of the law applicable to the facts of the case and the defendant has aright to have
every issue of fact raised by the evidence and material to his defense submitted to the jury upon
proper instructions by the judge.” State v. Sims, 45 SW.3d 1, 9 (Tenn. 2001) (citing State v.
Thompson, 519 SW.2d 789, 792 (Tenn. 1975)). In determining whether a defense instruction is
raised by the evidence, the court must examine the evidence in the light most favorable to the
defendant to determine whether there is evidence that reasonable minds could accept as to that
defense. Statev. Bult, 989 S.W.2d 730, 733 (Tenn. Crim. App. 1998); seea so Johnsonv. State, 531
S.W.2d 558, 559 (Tenn. 1975). When the entire charge, read asawhole, fully and fairly setsout the
applicable law, the trial judge does not err in denying a special instruction requested by a party or
in denying an inaccurate or inapplicable instruction to the case at hand. State v. Bohanan, 745
SW.2d 892, 897 (Tenn. Crim. App. 1987).

Inthe context of adoctor-patient rel ationship where sexual contact isaccomplished by fraud,
consent is not a defense. State v. Tizard, 897 SW.2d 732, 742 (Tenn. Crim. App. 1994) (citing
Tenn. Code Ann. § 39-11-106 (a)(9)(A)* (1997)). The explanation for this being that the patient
consentsto the touching in reliance upon the “inherent trust and confidence which a patient seeking
medical care placesin the physician and upon which apatient reliesin alowing the physician access
to the most intimate parts of the body.” Id. at 742-43. Therefore, the patient’ s consent, sinceit is
induced by the physician’s fraudulent representation that the doctor’s touching is for medical
purposes, isnot adefenseto the doctor’ ssexual assault. Accordingly, thetrial court correctly denied
the Defendant’ s request for an instruction on consent as to the sexual battery charge.

This issue, however, is made more complicated because the trial court also properly
instructed the jury on assault as a lesser-included offense of sexual battery, and the jury found the
Defendant guilty of assault and not sexual battery. Consent is a defense to assault. See State v.
McKnight, 900 SW.2d 36, 49 (Tenn. Crim. App. 1994) (stating “[T]e consent of the victim isno
defense to statutory rape. The same does not hold true for assault.”).

1That statute reads:

“Effective consent” means assent in fact, whether express or apparent, including assent by one legally
authorized to act for another. Consent is not effective when: (A) Induced by deception or coercion;
(B) Given by aperson the defendant knowsis not authorized to act as an agent; (C) Given by a person
who, by reason of youth, mental disease or defect, or intoxication, is known by the defendant to be
unable to make reasonable decisions regarding the subject matter; or (D) Given solely to detect the
commission of an offense. . ..
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When discussing the proposed jury instructions with the two parties in the case under
submission, the trial court stated that it intended to charge the jury with the following instruction:

Doctor Denton denies he had sexual contact with Tennessee Bureau of Investigation
Specia Agent Patrice Schermerhorn as defined above and charged in Case Number
98-538. Dr. Denton alternatively asserts that any claimed sexual contact by Doctor
Denton with Agent Schermerhorn was with her consent. A willing act of sexual
intimacy between persons of sufficient age is not criminal sexud contact.

Whilethetrial judgetold the parti esthat heintended to so charge thejury, he omitted thisinstruction
fromthejury charge. When the Defendant objected to thetrial court’somission of thisinstruction,
the trial court noted that the Defendant claimed that he did not have sexual contact with the agent
and that, therefore, he would not charge the jury “aternatively” with a consent instruction.
Accordingly, the trial court overruled the Defendant’s objection. It isfrom that ruling that the
Defendant appeals.

We find that, considering the evidence presented at trial in the light most favorable to the
Defendant, reasonable minds could accept the defense of consent when considering the lesser-
included offense of assault. Whilethetrial court aptly noted that the Defendant presented “ alternate”
theories of defense, we note that this does not necessarily preclude an instruction on both theories.
The Tennessee Supreme Court has held trial counsel ineffective when counsel faled to develop
alternativetheories of defense. See State v. Honeycutt, 54 S.W.3d 762, 768 (Tenn. 2001). It would
follow that when effective counsel develops aternative theories of defense, the trial court should
instruct the jury upon these theories, assuming that the aforementioned requirements are met.
Therefore, we must look to seeif the requirements of the requested consent instruction are present
inthis case.

A requestedinstruction should begivenif: (1) itissupported by theevidence; (2) it embodies
the party’ stheory; and (3) it isacorrect statement of thelaw. Statev. James, No. 01C01-9803-CC-
00093, 1999 WL 618886, at *9 (Tenn. Crim. App. Aug. 11, 1999), perm. to appeal denied, (Tenn.
Feb. 14, 2000) (citing Mitchell v. Smith, 779 S\W.2d 384, 390 (Tenn. 1989)). The evidence
supported aconsent instruction. Whilethe agent did show signs of pushing the Defendant away, she
also held his hand, allowed him to rub her leg, inquired asto whether the Defendant was going to
go out with her and her friend and introduced hersdf asa“party girl.” Under these circumstances,
a reasonable mind could accept that the agent consented to the Defendant’s touching. The
Defendant’ s theory was two-fold. First, he argued that there was no sexual touching. Second, he
argued that if the touching was sexual, it was consensual. Finally, the proposed instruction was a
correct statement of the law in that consent, as defined in the proposed ingruction, is a defense to
assault. Therefore, thetrial court erred by not instructing thejury on the defense of consent and this
error was not harmless beyond a reasonable doubt. Accordingly, we reverse the Defendant’s
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conviction for assault of Schemerhorn, asalesser-included offenseof sexual battery in case number
98-538, and remand? the casefor a new trial 2

G. Election

The Defendant arguesthat thetrial court erred by failing to require the State to elect among
the various allegations of sexual battery committed againg Sharon Roberts. The Defendant points
out that Roberts testified that she saw the Defendant multiple times between March and April of
1998, and that each time she saw the Defendant he had his hand on her breast. The State contends
that, while Roberts did offer some testimony as to other encounters with the Defendant, Roberts
testified primarily to asingle event. We agree with the State.

The issue we must decide is whether the tria court erred by failing to require the State to
elect aset of facts, or aparticular visit, upon which the State wasrelying to support the sexual battery
charge. The Tennessee Supreme Court has* consistently held that when the evidence indicates that
the defendant has committed multiple offenses against a victim, the prosecution must elect the
particular offense as charged in the indictment for which the convictionissought.” Statev. Brown,
992 SW.2d 389, 391 (Tenn. 1999) (“Brown 1”) (citing Tidwell v. State, 922 SW.2d 497 (Tenn.
1996); State v. Shelton, 851 SW.2d 134 (Tenn. 1993); State v. Brown, 762 S.W.2d 135 (Tenn.
1988); Burlisonv. State, 501 S.W.2d 801 (Tenn. 1973)); see State v. Kendrick, 38 S.W.3d 566, 567
(Tenn. 2001). In Brown I, the Supreme Court stated that the requirement of election serves
numerous interests: “It enables the defendant to prepare for the specific charge; it protects a
defendant against doublejeopardy; it enablesthetrial judge to review the weight of the evidencein
its role as thirteenth juror; and it enables an appellate court to review the legal sufficiency of the
evidence.” Brown, 992 S.W.2d a 391. Further, the Court stated that “[t]he most important interest
served by dection, however, isto ensure that the jurors deliberate over and render a verdict based
on the same offense.” |d.

“The necessity of requiring the State to make an el ection of the particular offenseit will rely
on for conviction . . . is. . . fundamental, immediately touching the constitutional rights of an
accused, and should not depend upon hisdemand therefor.” Burlison, 501 S.W.2d at 804. Although
thefederal constitution’ srequirement of unanimity among jurors has not been imposed on the states
through the Fourteenth Amendment, “ there shoul d be no question that theunanimity of twelvejurors
isrequired in criminal cases under our state constitution.” State v. Brown, 823 S.W.2d 576, 583
(Tenn. Crim. App. 1991). More recently, the Tennessee Supreme Court has enumerated on that

2The Defendant contends that this case should not beremanded, but should be dismissed because the evidence
isinsufficient for assault. We, however, find that the evidence presented at trial, and articulated above, is sufficient for
an assault conviction. Accordingly, we remand the case for a new trial consistent with this opinion.

3Our reversal does not affect the D efendant’ s sentence because the Defendant was sentenced to 11 months and

29 days for this assault conviction and his sentence was to run concurrently with the other sentencesimposed upon him
by the trial court.
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requirement by gating: “A defendant’ sright toaunanimousjury before conviction requiresthetrial
court to take precautions to ensure that the jury deliberates over the particular charged offense,
instead of creating a “patchwork verdict” based on different offensesin evidence.” Kendrick, 38
S.W.3d at 568 (citing Shelton, 851 SW.2d a 137). In cases such asthisone, the State“ must either
limit the testimony of prosecuting witnessesto asingle event, or prepare the case so that an election
can be made before the matter is submitted to the jury to decide.” 1d.

We find that an election of offenses was not required because the Defendant’s conduct
againg Roberts constituted asingleoffense. Robertstestified about atimewhen shewent to seethe
Defendant complaining of back pain. Shetestified that, whileexamining her, the Defendant checked
her heart and his* hand when inside my shirt and down to my [breasts] with his stethoscope and then
his hand was going down in my britches.” Shetold the Defendant “that’ s not where my back hurts”
and asked him to move his hand. The Defendant’ s hand was inside the back of her pants, almost
down to her buttocks. Robertsthen testified that the Defendant treated her the same way each time
she saw him. Roberts' statement that the Defendant treated her the same each time she saw him,
while gratuitous, did not constitute testimony regarding a separate offense. The proof in this case
established that the Defendant committed sexual battery against Roberts on the one occasion when
she went to see him complaining of back pain. Accordingly, the judgment of the trial court to not
requirethe Stateto elect aset of factsto support the charge of sexual battery against Robertswas not
error. Thisissueis, therefore, without merit.

H. Sentencing

The Defendant argues that the trial court erred in sentencing him. The jury convicted the
Defendant of six counts of sexual battery, one count of sexual battery by an authority figure, and
three counts of assault* and acquitted the Defendant on the remaining six counts. Following a
sentencing hearing, thetrial court imposed an effective sentence of fiveyearsof incarceration. When
acriminal defendant challengesthe length, range, or manner of service of a sentence, thereviewing
court must conduct a de novo review of the sentence with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d) (1997). This presumption,
however, “is conditioned upon the affirmative showing in the record tha the trial court considered
the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby, 823 SW.2d 166,
169 (Tenn. 1991). Inthe event that the record fails to show such consideration, the review of the
sentence is purely de novo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determination at the conclusion of the sentencing hearing, thetrial
court determines the range of sentence and then determines the specific sentence and the propriety
of sentencing alternatives by considering:

4We previously reversed one count of assault because the jury was not instructed on the defense of consent.
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(1) The evidence, if any, received at thetrial and the sentencing hearing; (2) The
presentence report; (3) The principles of sentencing and arguments as to sentencing
aternatives; (4) The nature and characteristics of the criminal conduct involved; (5)
Evidence and information offered by the parties on the enhancement and mitigating
factors. . .; and (6) Any statement the defendant wishes to make in the defendant’s
own behalf about sentencing.

Tenn. Code Ann. §40-35-210(b) (1997); Statev. Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App.
1995).

The presumptive sentence to beimposed by thetrial court foraClassB, C, D or Efelonyis
the minimum sentencewithintheapplicablerange unlessthereareenhancement or mitigating factors
present. Tenn. Code Ann. 8 40-35-210(c) (1997). If there are enhancement or mitigating factors,
the court mugt start at the presumptive sentence, enhance the sentence as appropriate for the
enhancement factors, and then reduce the sentence as appropriate for the mitigating factors. Tenn.
Code Ann. 840-35-210(e). Theweight given to each factor isleft to the discretion of thetrial judge.
Shelton, 854 SW.2d at 123. However, the sentence must be adequately supported by therecord and
comply with the purposes and principles of the 1989 Sentencing Reform Act. State v. Moss, 727
S.w.2d 229, 237 (Tenn. 1986).

When imposing a sentence, thetrial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. § 40-35-209(c). The record shall also include any
enhancement or mitigating factorsapplied by thetrial court. Tenn. Code Ann. § 40-35-210(f). Thus,
if the trial court wishes to enhance a sentence, the court must state its reasons on the record. The
purpose of recording the court’s reasoning is to guarantee the preparation of a proper record for
appellaereview. Statev. Ervin, 939 SW.2d 581, 584 (Tenn. Crim. App. 1996). Becausetherecord
in this case indicates that the trial court adequately considered the enhancement and mitigating
factors, as well as the underlying facts, our review is de novo with a presumption of correctness.

Enhancement factors must be “appropriate for the offense” and “not themselves essential
elements of the offense.” Tenn. Code Ann. § 40-35-114 (1997).

The obvious purpose of these limitations is to exclude enhancement factors which
are not relevant to the offense and those based on facts which are used to prove the
offense. Factswhich establish the elements of the offense charged may not also be
the basis of an enhancement factor increasing punishment. The legislaure, in
determining the ranges of punishment within the classifications of offenses,
necessarily took into account the culpability inherent in each offense.

State v. Jones, 883 S.W.2d 597, 601 (Tenn. 1994).

If our review determinesthat thetrial court followed thestatutory sentencing procedure, that
the court imposed alawful sentence after giving due consideration and proper weight to the factors
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and principles set out under the sentencing law, and that the trial court’s findings of fact are
adequately supported by the record, then we may not modify the sentence “even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 169.

At the sentencing hearing, the trid court considered the Department of Correction
presentencereport, the Defendant’ s obj ectionsto the presentence report, the Defendant’ ssentencing
memorandum, records pertaining to the Defendant’s military service, a sex offender evaluation
report, and a report from the Defendant’ s former employer.

1. Length of Sentence

The Defendant contends that the trial court erred by failing to apply any mitigating factors
when determining the length of his sentence and that his sentence of five years of incarcerationis
too lengthy. TheDefendant requested that the court consider five mitigating factors, three of which
hemaintainsareerror on appeal : (1) the Defendant’ s conduct did not causeor threaten seriousbodily
harm, see Tenn. Code Ann. § 40-35-113(1); (2) the Defendant’ s excellent employment history, see
Tenn. Code Ann. §40-35-113(13); and (3) the Defendant’ slack of criminal history, see Tenn. Code
Ann. 8§ 40-35-113(13). Thetrial court denied the mitigating factors and applied one enhancement
factor: that the defendant “abused a position of public or private trust, or used a specia skill ina
manner that significantly facilitated the commission or the fulfillment of the offense.” Tenn. Code
Ann. § 40-35-114(15). The Defendant appeds.

In rglecting the first mitigating factor the court stated that in light of the victim impact
statements, “it appeared to me that there were injuries that may not have caused blood, but . . .
caused great suffering. To these women their injuries were very significant.” The victim impact
statements included the following statements by the victims: “my dreams were haunted by another
face, another voice, that of the Defendant;” “| havelost trust in the medical profession and was made
tofeel unhuman at times because of theway | wasviolated;” “my life hasbeen changed in away that
I will never understand;” and “1 am still scared to go see adoctor. I'm scared when adoor is shut
and I’'m alonein aroom with amalewho is not my spouse. My hands shake and get sweaty. | can’'t
think. All I want to doisget up and run.” In accordance with this evidence, we find that the trial
court did not abuse its discretion by refusing to apply thefirst mitigating factor.

Thetrial court also refused to mitigatethe Defendant’ s sentence based upon hisemployment
higory. In so doing, the trial court stated tha the mitigating factor was “overcome by the
Defendant’ s discharge from Bradley Memorial ER for sexual harassment,” where the evidence
showed that the harassment complaint “was one of several lodged against [the Defendant] in the past
few years.” In addition, the trial court noted that the Defendant resigned from the military in lieu
of acourt martial because heillegaly prescribed drugsand his current convictionswerefor offenses
that occurred during the course of his employment. We find that, in light of these considerations,
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the evidence does not preponderate against the trial court’s refusal to mitigate the Defendant’s
sentence based upon his empl oyment history.

Thelast mitigating factor that the Defendant appeal sisthetrid court’ srefusd to mitigatethe
Defendant’ s sentence based upon hislack of criminal history. However, therecord clearly indicates
that the Defendant resigned from the military in lieu of a court martial for “illegally obtaining and
transferring a controlled drug, specifically Valium.” Thisqualifiesascriminal history and thetrid
court did not err in refusing to apply this mitigating factor. Asfurther support for this holding, we
note that this Court held, in State v. Williams, 920 SW.2d 247 (Tenn. Crim. App. 1995), that the
trial court is not required to consder lack of criminal history asa mitigating factor. Accordingly,
we affirm the trial court’ simposition of five years of incarceration.

2. Consecutive Sentences

The Defendant also contends that the trial court erred by ordering that his sentences run
consecutivey. It is within the sound discretion of the trial court whether an offender should be
sentenced consecutively or concurrently. State v. James, 688 S.W.2d 463, 465 (Tenn. Crim. App.
1984). A court may order multiple sentencesto run consecutively if it finds by a preponderance of
the evidence that “[t]he defendant is an offender whose record of criminal activity is extensive.”
Tenn. Code Ann. § 40-35-115(b)(2) (1997). In addition to this criterion, consecutive sentencing is
subject to the general sentencing principles providing that the length of asentence should be “justly
deserved in relation to the seriousness of the offense,” Tenn. Code Ann. 8§ 40-35-102(1), and “no
greater than that deserved for the offense committed,” Tenn. Code Ann. 8§ 40-35-103(2). See also
State v. Imfeld, 70 S.\W.3d 698, 708 (Tenn. 2002).

When the trial court imposed consecutive sentences, it noted:

The court findsthe defendant’ srecord of criminal activity isextensive. Itisapparent
that hisactivitiesof acrimind naturewere officially discovered and presented while
the defendant was in the U.S. Air Force. They have continued as evidenced in this
case for a number of years during hismedicd practice in McMinn County.

Despite the fact that the Defendant in the case under submission did not have any prior
criminal convictions on his record, his crimina behavior, because of the multiplicity of the counts
and theduration of timeover which they occurred, makes him*an offender whose record of criminal
activityisextensive.” See Statev. Cummings, 868 S.W.2d 661, 667 (Tenn. Crim. App. 1992); State
v. Bennett, No. M2002-01215-CCA-R3-CD, 2003 WL 1562090, at *2 (Tenn. Crim. App. Mar. 26,
2003). Accordingly, wefind that the evidence did not preponderate against thetria court’ sfinding
that the Defendant was an offender with extensive criminal history. Therefore, we affirm the trial
court order that the Defendant’ s sentences run consecutively.

[11. CONCLUSION
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In accordance with theforegoing, we affirm all of the Defendant’ sconvictionsand sentences
save one, the conviction of assault against Patrice Schermerhorn, in case number 98-538, which we
reverse and remand.

ROBERT W. WEDEMEY ER, JUDGE



